
Background: Psychiatric Advance Directives (PAD) 
 

Over the past decade, two significant developments on the legal landscape 

surrounding patients’ rights have generated increasing interest in PADs (1,2,3).  First, the 

Patient Self-Determination Act (PSDA) of 1991 introduced a new set of federal 

requirements intended to implement advance directive policies at all healthcare facilities that 

receive federal funding through Medicaid and Medicare programs (4).  Mental health-legal 

scholars and consumer advocates recognized that PSDA had implications for psychiatric 

treatment, and also saw a potential opportunity in the PSDA to promote the empowerment 

of patient choice in mental health services (5,6)—notwithstanding concerns and evidence 

that medical advance directives are often ignored or ineffective (7-9).  

The PSDA requirements apply equally to psychiatric facilities and general hospitals, 

and include several key elements regarding advance directives. Specifically, healthcare 

facilities are obligated to: (1) inform patients of their rights under state law to make decisions 

concerning their own health care, including the right to accept or refuse treatment and the 

right to formulate advance directives; (2) document in the patient’s current medical record 

whether or not the patient has an advance directive; (3) formulate policies for implementing 

patients’ rights including the right to prepare advance directives, and inform patients in 

writing of these specific implementation policies; (4) ensure compliance with state law 

respecting advance directives; (5) Provide education for staff and the community on issues 

concerning advance directives (10).  

The original intent of the PSDA was to ensure that patients know they have a right 

to prepare an advance directive to retain control over their future medical treatment if a time 

should come when they are unable to communicate their wishes directly.  Patients are free to 

exercise that right or not, but advance directives to not abrogate hospitals’ obligation to treat 
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patients according to appropriate standards of care and practice; at the same time, hospitals 

cannot use their obligation to treat patients appropriately as an excuse to override a patient’s 

advance directive.  

Potential conflicts may arise between healthcare providers’ perceived legal and ethical 

duties to provide the specific treatment that they believe is best for patients, and their 

obligation to abide by patients’ own wishes regarding acceptance of recommended 

treatment.  Such conflict may become especially problematic in the case of individuals who 

suffer from severe psychiatric disorders, which may, at times, significantly impair judgment 

and the ability to recognize the gravity of one’s condition and need for intervention (11, 12).  

Whether advance directives for mental health treatment will prove to be a help or a 

hindrance in resolving such conflicts is a matter of current debate, supported by opinions 

but sparse empirical evidence on either side.  Preliminary studies of opinions about PADs 

suggest that these instruments are promising, but much more definitive research is needed 

(13, 14).   

 The second motivating force behind the rise of PADs in recent years has been the 

intense reaction, in some quarters, against policies of legally mandating psychiatric treatment 

(15)—particularly outpatient commitment policies (16, 17).   Outpatient commitment has 

been criticized as offering a perverse choice between coercion and neglect.  In contrast, 

PADs appear to offer a more positive alternative:  the possibility of both patient 

empowerment and beneficial treatment.   Might the deleterious pattern of fragmented, 

intermittent, and often involuntary treatment be changed by advance planning on the part of 

persons with mental illness themselves?  In theory, a PAD—and the process of preparing a 

PAD while competent—could facilitate engagement in the treatment process, help to 

mobilize clinical resources as necessary, improve adherence with beneficial therapies, 
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facilitate communication between providers, caregivers and patients, and thus help to avert 

psychiatric crises or improve management of such crises without resort to involuntary 

commitment. (18, 13, 19-23).  Based on the hope for these benefits, more and more state 

legislatures have adopted PAD statutes and authorized the advance appointment of proxy 

decisionmakers for persons with SMI who may anticipate loss of capacity during a mental 

health crisis.  
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